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Appeals fromthe United States District Court
for the Eastern District of Texas
USDC Nos. 1:98-CV-2006-RAS and 1: 98- CV-2054- RAS

Before JOLLY, WENER and DENNI'S, Circuit Judges.
PER CURI AM *

The appellants in this case, a group of I|andowers in
Loui si ana, M ssissippi and Texas (“the | andowners”), brought suit
agai nst Entergy Corporation and its subsidiaries (collectively,
“Entergy”), alleging that the conpany engaged in unauthorized
transm ssion of voice, data and video communi cati ons across their
| and. Specifically, the | andowners contend that Entergy contracted
with various third parties to carry general tel ecomunications via
fiber optic cables installed in its existing network, thereby
vi ol ati ng easenents and ri ghts-of -way obtained in order to transmtt
electricity and internal conmmunications.

The | andowners noved to certify the case as a class action
under FED. R Civ. P. 23. The district court virtually lived with
the case for several years and the proceedi ngs before the court
wer e extensive. After discovery, briefing, and a certification
hearing, the district court, in a thorough and well-consi dered

opi nion, denied the notion. W granted the | andowners’ Rule 23(f)

Pursuant to 5THGOR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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petition for |eave to appeal. Finding no reversible error, we
AFFI RM
I
The question before us is whether the district court, which
appears to have been extrenely famliar with all facets of the
case, erred in denying class certification. The certification
inquiry is essentially a factual one, which we review only for

abuse of discretion. See Allison v. Citgo Petroleum Corp., 151

F.3d 402, 408 (5th Gr. 1998). Wether the district court applied
the correct legal standard in reaching its decision, however, is a

gquestion that we review de novo. See id. (citing Forbush v. J.C

Penney Co., 994 F.2d 1101, 1104 (5th Gr. 1993)). Although the

| andowners insist that a nunber of their argunents raise |ega
questions, the bulk of the district court’s analysis is fact-bound.
As such, our reviewis for abuse of discretion.

The | andowners contend that class certificationis appropriate
under all three provisions of Rule 23(b). In the alternative, they
argue that the district court should have certified a “conposite
class” — that is, it should have certified “the class under Rule
23(b)(2) onliability”, while “provid[ing] class nenbers with Rule
23(b)(3) notice and the right to opt out on danages issues”. W
consi der these contentions in turn.

First, it is clear that the district court did not err in
declining to certify a class under Rule 23(b)(1)(A). A class may
be certified under Rule 23(b)(1)(A) if the prosecution of separate
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actions by or against individual nenbers of the class would
establish i nconpati bl e standards of conduct for the party opposing
the class. In this case, the party opposing the class — Entergy
—- does not seek to avail itself of the safeguards of Rule
23(b) (1) (A) .

Moreover, the |andowners have failed to put forward any
scenari o under which this litigation m ght establish inconpatible
standards of conduct. At worst, Entergy mght be found liable to
sone | andowners and not liable to others, forcing it to negotiate
wWth victorious plaintiffs for the right to continue transmtting
t el ecommuni cations over their property, or to reroute its
transm ssi ons. Were this to happen, Entergy’s obligations to
various | andowners woul d vary, but they woul d not be inconsistent.
That is, it would not be the case that Entergy could not satisfy
one judgnent w thout contradicting the terns of another. As such,
the district court did not abuse its discretion in denying
certification under Rule 23(b)(1)(A).

Next, we turn to the district court’s denial of class
certification wunder Rule 23(b)(2). Rule 23(b)(2) permts
certification where “the party opposing the class has acted or
refused to act on grounds generally applicable to the class,
t her eby maki ng appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whole”. Although
the focus of a Rule 23(b)(2) class action is injunctive relief,
plaintiffs my also seek nonetary danages, provided they are
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“Incidental” to the requested injunction. See Allison, 151 F. 3d at

412. That is, the danmages nust be “capabl e of conputation by neans
of objective standards and not dependent in any significant way on
the intangible, subjective differences of each class nenber's

circunstances.” Inre Monunental Life Ins. Co., 365 F. 3d 408, 416

(5th Gr. 2004) (quoting Allison, 151 F.3d at 415).

In the instant case, the district court held that cal cul ation
of damages woul d require exam nation of the peculiar circunstances
of individual |andowners. The reason is intuitive: rights-of-way
over sone parcels of land would fetch a higher price fromtel ecom
conpani es seeking to buy access in a free market than woul d ot hers.
One parcel, for instance, m ght be situated in a geographic “choke
point”, such that a tel ecom conpany would be forced go many m |l es
out of its way if that parcel proved unavailable. The owner would
therefore be able to extract a paynent nmuch higher than the per-
foot average of the entire network. Thus, his danages in a suit
for trespass woul d be comensurately higher. 1In short, the val ue
of the nyriad easenents would randomy vary in such a way as to
defy any coherent system of determ ni ng damages.

The | andowners contend that, enpirically, this is not the case
in Louisiana, Mssissippi and Texas —-- that 1is, that these
strategic points in the network are rare, if they exist at all
However, they provide no evidentiary support for this claim Thus,

we cannot say that the district court abused its discretion in



concluding that individualized danmage cal cul ati ons woul d def eat
certification under Rule 23(b)(2).

The | andowners’ argunent for certification under Rule 23(b)(3)
fails for simlar reasons. Rule 23(b)(3) requires that questions
comon to the cl ass predom nate over individualized questions, and

that class treatnent provide a superior neans of adjudicating the

controversy. In its opinion, the district court cited various
factors — including the proximate cause requi renent of Rl CO and
the varying Il engths of state statutes of limtations -- supporting

its finding that individual questions predom nate over conmbn ones.

Here again, however, the nost inportant factor is the
necessity of individualized damage cal cul ations. Al t hough
“relatively few notions to certify a class fail because of
disparities in the damages suffered by the class nenbers”, Bell

Atlantic Corp. v. AT&T Corp., 339 F. 3d 294, 306 (5th Cr. 2003), we

have nonet hel ess noted that the lack of a suitable fornmula for

cal cul ation of damages may defeat predom nance. That is to say,

where the issue of damages “does not lend itself to ... nmechanica
cal cul ati on, but requires separate mni-trial[s] of an
overwhelmngly large nunber of i ndi vi dual clains,” «class
certification will not be appropriate. ld. (quoting Wndham v.

Anerican Brands, Inc., 565 F.2d 59, 68 (4th Gr. 1977)). Here, the

failure of predom nance m ght be stated in a different way, that

is, the injury to the l|andowners varies in substantial ways,



dependi ng on the val ue, character and | ocati on of the property over
whi ch the easenent prevails.

As explained supra, the district court concluded that
geogr aphi c vari ati ons woul d render sone parcels nore val uabl e t han
ot hers, thus precluding any nechani cal cal cul ation of damages in
this case. The | andowners di spute this concl usion, contending that
damages may be cal cul at ed based on a per-foot extrapol ation of the
per-mle rate that Entergy charges telecom conpanies. Thi s
argunent ignores the fact that Entergy’'s flat per-mle rate,
al though a near-perfect proxy for the overall value of network
access, is a poor proxy for the price of gaining access to any
given parcel of land. The flat rate is, by definition, an average
of the values of many different parcels. As such, it would
necessarily yield a wwndfall to sone | andowners at the expense of
others. Thus, the district court did not abuse its discretion in
rejecting Entergy’s flat rate as a nodel for damages, or in denying
class certification under Rule 23(b)(3).

Finally, the | andowners contend that the district court abused
its discretion in refusing to certify this case as a “conposite
class”. That is to say, the district court should have certified
theliability issues for class treatnent under Rule 23(b)(2), while
provi ding class nenbers with notice and opt out rights under Rule
23(b)(3), thus allow ng separate trials on danmages issues.

Al t hough FED. R Qv. P. 23(c)(4) does permt a district court
to certify “a class action with respect to particular issues”, we
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have previously held that, in order to maintain a “conposite cl ass”
of the sort the |andowners describe, plaintiffs nust first show
that the cause of action, taken as whole, satisfies the

predom nance requirenment of Rule 23(b)(3). See, e.qg., Castano v.

Anerican Tobacco Co., 84 F.3d 734, 745 n.21 (5th Gr. 1996). To

hold otherwi se would permt plaintiffs to evade the predom nance
requi renment “through the ninble use of subdivision (c)(4)”. Id.

In the instant case, the |landowners seek to excise fromthe
class the very issue that defeats predom nance under Rul e 23(b)(3)
— 1.e., the assessnent of injury and the cal cul ati on of danages.
Thus, the district court did not abuse its discretion in declining
to certify this case as a “conposite class”.

|1

For the foregoing reasons, the decision of the district court

is, in all respects,

AFFI RVED.



